POLICY Board of Trustees ‑ Montgomery College



          31006
Chapter:
Personnel

   Modification No.  058

Subject:
Equal Employment Opportunity and Non-Discrimination Policy

1. Montgomery College is committed to equal employment opportunity that assures access, equity, and diversity.  Further, the College is committed to providing an environment in which all persons are provided the opportunity for employment, participation in academic programs, and/or other college activities free from discrimination, any form of harassment as prohibited by federal regulations and state law, and sexual assault.

II. It is the policy of the Board of Trustees to take positive steps to identify and change College policies, practices, procedures, and other institutional barriers that may prohibit or adversely affect access, equity, and diversity.

III.         In accordance with applicable law, the College does not discriminate against any student,  

employee, or applicant for employment who is a qualified individual with a disability or on the       basis of age, sex, race, color, religion, national origin, marital status, sexual orientation, or status as a disabled veteran or veteran of the Vietnam era, genetic code or because of such individual’s         citizenship status.

IV.
The President is authorized and directed to establish procedures and programs to implement this policy.



______________

Board Approval:  September 21, 1987; December 18, 1989; April 15, 1991; July 15, 1991; September 21, 1999, November 18, 2002.
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Chapter:
Personnel





                  Modification No. 059




.  

Subject:
Equal Opportunity, Non-Discrimination, and Sexual Harassment Complaint 
Procedures

I.
Introduction

Montgomery College is an equal opportunity institution and, in accordance with applicable law, the College prohibits discrimination against any student, employee, or applicant for employment who is a qualified individual with a disability or on the basis of age, sex, race, color, religion, national origin, marital status, sexual orientation, status as a disabled veteran or veteran of the Vietnam era, genetic code, or because of an individual's citizenship status.

The College is committed to providing an environment in which all persons are provided the opportunity for employment and/or participation in academic programs, and other College activities free from any form of harassment as prohibited by federal regulations and state law, including sexual harassment and sexual assault.  Conduct that constitutes harassment and/or sexual assault violates College policy and will not be condoned.  Violations of this policy on the part of any employee of the College, any student enrolled at the College, or any participant in any College program will result in appropriate disciplinary action, including discharge or expulsion.
The College has taken steps to prevent and promptly correct all forms of harassment.  This internal complaint procedure provides a mechanism for aggrieved individuals to receive a fair and impartial review on issues in violation of the College's Equal Opportunity and Non-Discrimination Policy; Equal Education Opportunity and Non-Discrimination Policy; and Sexual Harassment Policy.  The College expects any student, faculty, or staff member to utilize internal means to resolve complaints, and to take advantage of any preventive and corrective opportunities.

II.
Complaint Procedure - General

Montgomery College has established both formal and informal procedures to resolve equal opportunity, non-discrimination and sexual harassment complaints.  The informal procedures set forth in Section III of this procedure may be used as a prelude to filing a formal complaint, or as an alternative.

The Office of Equity and Diversity serves as the principal liaison with applicants for employment and College administrators, employees, and students on matters of Equal Employment and Education Opportunity (EEO).  The Office of Equity and Diversity is located in the Mannakee Building, 900 Hungerford Drive, Rockville, Maryland.

Any student, applicant for employment, employee of Montgomery College, or individual present on College premises has a right to file a complaint with the Office of Equity and Diversity alleging a violation under this policy.  Complainants must file a complaint within 180 days after the date the alleged violation has occurred, unless the discriminatory acts are continuing, in which case the complainant should consult with the Office of Equity and Diversity at the earliest time possible.

If the Office of Equity and Diversity needs additional time to conduct an investigation or implement any component of this procedure, the principal parties will be notified.
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III.
Informal Procedure
It is not necessary that the informal procedures be used.  Anyone who believes that he or she has been the subject of discrimination or harassment may immediately file a formal complaint by following the procedures outlined in Section IV of this policy.  Moreover, an individual who elects initially to proceed informally may thereafter elect at any stage to file a formal complaint.

Individuals who are concerned they have witnessed, or have been subjected to prohibited discriminatory actions, sexual harassment, or a sexual offense should discuss this matter with their immediate supervisor or appropriate campus administrator as soon as possible. The immediate supervisor or appropriate campus administrator will have ten (10) working days to resolve the complaint.  The immediate supervisor or appropriate campus administrator, through consultation with the Director of the Office of Equity and Diversity and/or her or his designated representative, will attempt to resolve the matter informally to the mutual satisfaction of the principal parties.  Alternatively, the individual can consult with the Director of the Office of Equity and Diversity.  In cases of an alleged sexual assault, the specific procedures in the Sexual Assault Policy shall be followed.

If a mutually agreed upon resolution is achieved, the complaint will be considered resolved.  Unresolved complaints will be forwarded to the Director of the Office of Equity and Diversity for review within five (5) days of conclusion of the informal procedure.

IV.
Formal Procedure

A.
Filing and Contents of Complaint
1.
General
A complainant may file a formal complaint with the Director of the Office of Equity and Diversity on a form to be provided by the Office of Equity and Diversity.  The complaint shall set forth the name, address, and telephone number of the complainant, the facts of the alleged violation, the date of the alleged violation, the name or names of the charged individual(s), the requested remedy and any further information the complainant believes relevant to the matter.

2.
Complaints Alleging Violation of the Sexual Harassment and Sexual Assault Policy Where the Gender of the Investigator is Different from the Complainant
If a complainant who wishes to file a complaint alleging a violation of the College's Sexual Harassment Policy or Sexual Assault Policy is not of the same gender as the Director of the Office of Equity and Diversity, and if the complainant so requests, the Director of the Office of Equity and Diversity shall obtain the assistance of a qualified person of the same gender as the complainant to assist in the processing of such complaint under this Procedure.

B.
Time for Filing Complaint

A complaint must be filed with the Director of the Office of Equity and Diversity within one hundred eighty (180) calendar days after the facts giving rise to the alleged violation has occurred.  Failure to file in a timely manner may result in a complaint not being investigated.

C.
Notice to Charged Individual
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Not later than five (5) working days after the receipt of the complaint, the Director of the 

Office of Equity and Diversity shall deliver, or cause to be delivered, a copy of the complaint to each charged individual, together with a copy of the College’s Complaint Procedure.  At this time, the charged individual shall be informed that College policy and applicable law prohibits retaliation for the filing of a complaint.  A copy of the complaint 

shall be simultaneously delivered to the appropriate Executive Vice President or Vice Presidents and the General Counsel.  If the complaint involves a College employee, a copy will be sent to the Chief Human Resources Officer, the immediate supervisor of the charged individual, and other appropriate administrators.  Delivery shall be effected in a manner consistent with the confidentiality of the matter.

D.
Investigation of Complaint
1.
Time Limitations
The Director of the Office of Equity and Diversity shall commence an investigation of the complaint by meeting with the complainant and the charged individual within five (5) working days of receipt of the complaint.  The investigation shall be completed within forty-five (45) working days or as soon as practicable thereafter, pursuant to paragraph (L) below, upon the notification to the principal parties of the complaint.  If additional time is needed, the principal parties will be notified. 

2.
Right to Present Position
Each charged individual is expected to cooperate with the Director of the Office of Equity and Diversity by providing information requested in the format requested, including a response to each and every allegation in the complaint.  During the course of the investigation, each charged individual shall have the opportunity to meet with the Director of the Office of Equity and Diversity, or his or her designated representative, to present facts and other evidence to confirm or refute the allegations made in the complaint.  The Director of the Office of Equity and Diversity will request the complainant and charged individual(s) to provide a written response to the complaint along with the other documentation within ten (10) working days of receipt of the complaint or within five (5) working days of meeting with the Director, or her or his designated representative, whichever is later.

Throughout the investigation, the complainant and each charged individual(s) may request to be accompanied at any meeting with the Director of the Office of Equity and Diversity by an individual of her or his choice.  The unavailability of such an individual shall not be reason to delay or postpone any meeting, unless that individual is the legal representative of the complainant or charged individual(s).

3.
Access to Information
All members of the College community are expected to cooperate with the Director of the Office of Equity and Diversity, or any other designated individual investigating a complaint, by providing information in the format requested.  The Director shall have access to personnel information about employees.  The Director shall also have access to the educational records of students, in whole or in part.  Personal information obtained from educational records of students
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shall not, however, be disclosed to third parties other than the College’s General Counsel, appropriate Executive Vice President, President, and the appropriate Administrative Official(s) who might require access in order to implement a corrective action.

4.
Prior Allegations Against the Charged Individual

Prior complaints may not be used to substantiate the current complaint, but may be considered by the Director of the Office of Equity and Diversity for other purposes, such as assessing the credibility of the charged individual and/or ascertaining the existence of a pattern of conduct by the charged individual.  Substantiated prior complaints may also be considered by the Director of the Office of Equity and Diversity in considering whether and what level of corrective action to recommend.  Information regarding prior complaints will not be made available to the complainant and third parties other than persons having administrative responsibility under these procedures, except as permitted or required by law.

E.
Findings of the Director of the Office of Equity and Diversity
1.
Within sixty (60) working days after receipt of the complaint, or as soon as practicable thereafter, pursuant to paragraph (L) below, the Director of the Office of Equity and Diversity shall submit to the complainant and each charged individual a written investigative summary which will contain a summary statement of the findings, a determination regarding whether there has been a violation of College policy, a statement regarding whether there is probable cause for appropriate corrective action, and a recommendation with respect to the appropriate action.  The recommendation for corrective action should be formulated in consultation with the appropriate administrators/disciplinary authority.  Corrective action as defined herein includes, but is not limited, to any action instituted by the College which is designed to remedy or reform any behavior, conduct, practice or activity that is deemed to be in violation of College policy.  Examples of corrective action may include, but is not limited to training, counseling, reassignment, the development and/or dissemination of College policy, and/or disciplinary action.

2.
If there are prior substantiated complaints against the charged individual, the Director of the Office of Equity and Diversity shall take that into account in her or his recommendation as above.

3.
A copy of the investigative summary statement shall also be sent to the appropriate unit administrator of the individual found to have violated College policy, the appropriate Executive Vice President, the campus Vice President and Provost, and the General Counsel.  If the Director of the Office of Equity and Diversity finds that there has been a violation by a student, a copy of the investigative summary shall be forwarded to the appropriate Dean or the appropriate campus Vice President and Provost, and other appropriate administrators.  If the Director of the Office of Equity and Diversity finds that an employee has violated the policy, a copy of the investigative summary statement shall be forwarded to the Chief Human Resources Officer, the charged individual’s immediate supervisor, and other appropriate administrators.  If the Director of the Office of Equity and Diversity finds there has been a violation by a participant in a College program, other than an employee or student, a copy of 

the investigative summary shall be sent to the administrator responsible for the 

  program. 

F.
Procedures for Review of the Findings of the Director of the Office Of Equity and Diversity
1.
The Office of Equity and Diversity’s investigative summary shall be final unless either complainant or the charged individual requests, in writing, an appeal.  The appeal is limited to a determination as to whether there was a procedural error that substantially affected the outcome of the investigation to the material prejudice of the party filing the appeal.  The complainant or the charged individual shall have fifteen (15) working days to state in writing the specific reasons why the investigative findings and/or determination should be reversed or modified.  The recommendation of the Director of the Office of Equity and Diversity with respect to corrective action, if any, is not subject to review under these procedures.  Appeals should be filed with the Executive Vice President for Administrative and Fiscal Services or the Executive Vice President for Academic and Student Services.  Appeals from the administrative areas of the Vice President for Administrative and Fiscal Services will be reviewed by the Executive Vice President for Academic and Student Services.  Appeals from the administrative areas of the Executive Vice President for Academic and Student Services will be reviewed by the Executive Vice President for Administrative and Fiscal Services.

2.
An Executive Vice President may elect to serve as the reviewing official or designate another administrator within her or his administrative area to serve as the reviewing official.

3.
Upon receipt of an appeal, the Executive Vice President shall notify the non-appealing party, the Director of the Office of Equity and Diversity and those individuals who received a copy of the investigative summary pursuant to paragraph E (2) above.
4.
The Executive Vice President or her or his designee will be limited to a review of the investigative record, any appropriate College policy and the charged individual's written appeal.  The Executive Vice President designee, in her or his sole discretion, may ask the Director of Equity and Diversity to clarify the investigative summary or perform additional investigation.

5.
Within twenty (20) working days of receipt of the appeal, the Executive Vice President or her or his designee shall issue a final written determination either upholding the finding and determination of the Director of the Office of Equity and Diversity or reversing the finding and/or determination, and providing specific reasons for such reversal.  The written determination of the reviewing official shall be final and will be forwarded to the complainant, charged individual(s), Director of the Office of Equity and Diversity, appropriate Executive Vice President, campus Vice President and Provost, and General Counsel.  In cases of an appeal involving a student, a copy of the written determination of the reviewing official shall be forwarded to the appropriate Dean or to the appropriate campus Vice President and Provost.  In the case of an appeal involving a staff member, a copy of the written determination of the reviewing official shall also be forwarded to the Chief Human Resources Officer, employee’s immediate supervisor, and other appropriate administrators.  In the case of an appeal involving a faculty member, a copy of the written determination of the reviewing official shall be forwarded to the Chief Human Resources Officer, Executive Vice President for Academic and Student Services, Instructional Dean who has supervisory authority over the faculty member’s academic department, and other appropriate administrators.

6.
If the Executive Vice President or his or her designee determines there was a procedural error that substantially affected the outcome of the investigation to the material prejudice of the party filing the appeal, or requests additional investigation, no disciplinary action may be carried out prior to the Executive Vice President or her or his designee expressly so directing in her or his decision.

G.
Implementation of Corrective Action
1.
If a notice of appeal is not submitted to the Executive Vice President, the appropriate administrators/disciplinary authority shall act to implement corrective action within twenty (20) days of receiving a copy of the investigative summary.

2.
If a notice of appeal is submitted to the Executive Vice President, the appropriate unit administrator/disciplinary authority shall act to implement corrective action within twenty (20) days of receiving a copy of the Executive Vice President’s determination upholding the Office of Equity and Diversity’s original probable cause finding and the recommended corrective action.

3.
Any charged individual whose conduct results in a finding of probable cause by the Director of the Office of Equity and Diversity and against whom 31006CP disciplinary action is initiated as a result of that finding shall be afforded all applicable process under the Student Code of Conduct, the College’s Disciplinary Action and Suspension policy (34002/32002CP), the College’s Discharge of Administrative, Associate and Support Staff policy (34003/34003CP), applicable collective bargaining procedures, or any other applicable processes.  The charged individual shall have access to the full investigative file.

4.
If the Director of the Office of Equity and Diversity makes a final finding or the reviewing official makes a final determination that there has been a violation of the College’s policy with respect to a grade awarded to a student, the Director of the Office of Equity and Diversity or the reviewing official shall make no determination with respect to the corrective action to be taken regarding a specific grade assignment.  The finding or determination shall be forwarded to the complainant, charged individual(s), and the appropriate Dean, who shall select a review committee in accordance with the procedures stated in the Academic Regulations for the review of allegations of arbitrary and capricious grading.  The Committee, which is established pursuant to the Academic Regulations to review allegations of arbitrary and capricious grading, shall have no authority to reverse the finding or determination of the Director of the Office of Equity and Diversity or the reviewing official, and shall confine its consideration to a determination of the appropriate corrective action with respect to the grade.  The Committee shall, within twenty (20) working days after appointment of the Committee and its receipt of the finding or determination, forward to the Director of the Office of Equity and Diversity and the reviewing official, complainant, and charged individual(s) a written recommendation as to the appropriate corrective action with respect to the grade.

5.
Within ten (10) working days of receipt of the written recommendation of that Committee, the Vice President for Academic and Student Services shall review the recommendation of the Committee and, upon completing such review, shall issue a final written determination of the corrective action with respect to the grade she or he determines to be appropriate for such violation (which she or he shall implement), and a copy of which shall be forwarded to the complainant, charged individual(s), reviewing official, and Director of the Office of Equity and Diversity.

6.
Once the disciplinary/grievance process, including any available appeal, has concluded, whatever decision is made regarding the disciplinary action is the final College decision in the matter.  The Director of the Office of Equity and Diversity shall ensure that the complainant is appropriately advised of the resolution of such action.

7.
No provision of this policy shall be construed as a limitation on the authority of a disciplinary authority under applicable policies and procedures to initiate disciplinary action.  If an investigation is conducted under this Policy and no policy violation is found, that fact does not prevent discipline of the alleged perpetrator for inappropriate or unprofessional conduct under other applicable policies and procedures.

H.
Confidentiality
Every effort will be made to protect the confidentiality of the parties during the processing of complaints under this procedure.  Records will be maintained in a confidential manner to the extent permitted by law and insofar as they do not interfere with the College's legal obligation to investigate and resolve issues of discrimination.  Except as disclosure to individual witnesses with knowledge of facts relating to the complaint may be required, the Director of the Office of Equity and Diversity, complainant, and each charged individual shall, at all times pending final determination of the matter, maintain the confidentiality of the matter and shall not disclose to any person the name of the complainant, any charged individual, or the facts asserted to give rise to the complaint.  Complainants and witnesses should be informed that the confidentiality of their identities cannot be assured throughout the investigation, although a reasonable effort will be made to protect and preserve confidentiality.  A complainant should be aware that she or he may be called as a witness in subsequent disciplinary or other proceedings.  Failure of a complainant or his/her supporting witnesses to provide testimony in a disciplinary/grievance proceeding relating to an action taken under these procedures may result in a finding that discipline against a charged individual is unwarranted.  Accordingly, complainants and witnesses are strongly encouraged to participate in such proceedings.

I.
Maintenance of Documentation
Documentation resulting from the investigation at each level in the complaint procedure will be maintained in the Office of Equity and Diversity, and is not considered part of an employee's personnel file.  Documentation regarding disciplinary action will be made part of the employee's personnel file or student disciplinary file.

J.
Retaliation Prohibited
Retaliation against a person who has filed a complaint or against any witness questioned during an investigation is strictly prohibited.  Any retaliatory action by instructors, supervisors, managers, academic professionals, administrators, other employees, students or other individuals against a complainant or witness is prohibited and may be grounds for disciplinary action or dismissal from the College.

K.
False Statements Prohibited
Any individual who knowingly provides false information pursuant to filing a charge under these procedures or during the investigation of such a charge will be subject to appropriate discipline up to and including termination of employment or dismissal from the College.
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L.
Time Limits

Consistent with the provisions of the American Association of University Professors faculty collective bargaining agreement, whenever used in this procedure, the word “days” shall mean all days during the academic year or summer terms other than Saturdays, Sundays, and days designated as holidays or recess days on the academic calendar.

Consistent with the provisions of the American Federation of State, County, and Municipal Employees staff collective bargaining agreement, whenever used in this procedure, the word “days” shall mean all days during the calendar year other than Saturdays, Sundays, and days designated as holidays by Management.

The Director of the Office of Equity and Diversity and the Executive Vice Presidents may exercise reasonable discretion to extend the time limits for the investigation and/or the issuance of the investigative summary, depending upon the nature and complexity of the complaint, or when such action is deemed necessary or appropriate.

M.
External Filing of Complaint
The College encourages any student, faculty, or staff member to utilize internal means to resolve complaints; however, the individual(s) also have the right to file complaints with any of the following external enforcement agencies:  Equal Employment Opportunity Commission; U.S. Department of Labor; Office of Civil Rights of the Department of Education; the Maryland Commission on Human Relations; and the Montgomery County Human Relations Commission.

N.
Receipt of Notification
Whenever, under these procedures, a student must be notified in writing, a copy shall be served in person or by certified, return receipt requested mail to the student’s address that is on file at the Office of Admissions, Records and Registration.  For purposes of computing any time frames under these procedures, where service is by U.S. Mail, the date of service shall be considered to be the third day after the postmarked date of the letter.  It is the responsibility of the student to ensure that the Office of Admissions, Records and Registration has the student’s current address on file.

___________________

Administrative Approval:  July 16, 1999; March 10, 2003.
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